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retain a control over the trust that practically amounts to a power 
of revocation. 18 There is a division of authority on the question 
whether there can be a completed trust without some communica- 
tion of knowledge of it to the beneficiary. 16 The California Code 
does not require that the beneficiary shall be informed of the trust, 
and under such circumstances the trust is good so long as it is not 
rescinded. 17 

The difficulty in these cases lies not in the situations where 
the depositor has made his intention clear by unequivocal acts, 
but where he has failed to take the final step to give the joint 
owner control, or to divest himself of his dominion over the 
property. The average property owner, either from a lack of con- 
fidence in the beneficiary or from reluctance to part with control 
over his property, lacks the decision to complete the transaction 
and to make an unequivocal disposition of the deposit. 

A. A. 

Bankruptcy: Revival of Claim Barred by Statute of 
Limitations. — A, being indebted to his sister, B, in 1906, executed 
his promissory note in her favor, due one day after its date. In 
1914, the claim having been long since barred under the California 
statute, 1 and A having become insolvent, he addressed a letter to 
B acknowledging the debt. The letter was written within four 
months of the filing of a voluntary petition in bankruptcy and with 
the purpose of renewing the note, so that it might participate in 
the dividends in bankruptcy; and at the time it was written, B had 
reasonable cause to believe A insolvent. Under these circum- 
stances, it has recently been held in the case of In re Blankenship 2 
by the District Court for the Southern District of California that 
B's claim is provable. 

Although the decision is in accord with that of another District 
Court in a similar case, 3 it would seem to be questionable on 
principle. 

Neither the act of 1867 nor that of 1898 contains any express 
provision as to outlawed claims. Under the former, there was 
some conflict of authority as to whether a claim barred by the 
statute of limitations might be asserted in bankruptcy, but most of 
the decisions denied such right. 4 So under the present act, it is 

15 Booth v. Oakland Bank of Savings (1898), 122 Cal. 19, at p. 26, 
54 Pac. 370. 

i« Cunningham v. Davenport (1895), 147 N. Y. 43, 41 N. E. 412, 32 
L. R. A. 373, note. 

" Booth v. Oakland Bank of Savings (1898), 122 Cal. 19, at p. 25, 
54 Pac. 370; Cal. Civ. Code, § 2251. 

1 Cal. Code Civ. Proc. § 337. 

2 (Jan. 25, 1915), 220 Fed. 395. 

3 In re Banks (1913), 207 Fed. 662. 

4 The leading case under the act of 1867 is In re Kingsley (1868) 
Fed. Cas. No. 7,819, decided by Judge Lowell adversely to the out- 
lawed claim. In accord are, In re Hardin (1868), Fed. Cas. 6,048; In 
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held that debts which are barred by the statute of the state where 
the proceedings are pending and where the bankrupt has resided, 
cannot be allowed in bankruptcy; 5 that the defense may be raised 
by any creditor, and that it is the duty of the trustee to assert it. 6 
These later decisions view the statute as one of repose, rather than 
as a mere grant of a personal privilege. 7 

The question of the renewal of an outlawed claim by the 
bankrupt has arisen principally in connection with the inclusion of 
such a claim in the schedules signed by him. It is held that this 
is a revival of the debt as against the bankrupt, because it is his 
unqualified acknowledgment in writing; and therefore, if the 
assets are sufficient to pay all the creditors in full, .or if the credi- 
tors choose to waive the defense of the statute, the claimant is 
entitled to prove his claim and have it allowed. 8 But the mere 
statement of a claim in the schedule, it is uniformly held, does 
not preclude either the trustee or the creditors from objecting to a 
claim on the ground that it is barred by limitation. 9 "The rights 
of other creditors to the assets could not be thus prejudiced." 10 
It apparently is immaterial whether the schedules were signed 
after filing the petition, or, as usually happens in voluntary pro- 
ceedings, shortly before that time. 

It is submitted that the decisions on the effect of the schedules are 
more consonant, with the spirit and provisions of the Bankruptcy 
Act than that in the principal case. From a practical standpoint, it 
may be extremely dangerous to allow a debtor, on the eve of his 
bankruptcy, to revive, as against his other creditors, a stale claim, 
— one which they may be unable to meet with opposing proof, 
because of the lapse of time. Moreover, the theory of the act is 
that to a certain extent the creditors have such an equity in the 
bankrupt's property as may not ordinarily be destroyed by his 
acts within the four months preceding bankruptcy. His prefer- 
ences, except to creditors ignorant of his insolvency, and any pref- 
erences gained by legal proceedings, during this time, are annulled. 
And it has been held, though there is no express provision warrant- 
ing it, that an assignment for the benefit of creditors, without 



re Cornwall (1871), Fed. Cas, 3,250; In re Noesen (1875), Fed. Cas 
10,288; In re Reed (1874), Fed. Cas. 11,635; In re Doty (1877), Fed. 
Cas. 4017. Contra, In re Ray (1867), Fed. Cas. 11,589; In re Shepard 
(1868), Fed. Cas. 12,753. 

"In re Lipman (1899), 94 Fed. 353; In re Resler (1899), 95 Fed. 
804; In re Wooten (1902), 118 Fed. 670; In re Lafferty (1903), 122 Fed. 
558. See In re Putman (1911), 193 Fed. 464, as to whether person 
holding outlawed claim may be petitioning creditor. 

6 In re Lafferty, supra; In re Wooten, supra. 

7 In re Resler, supra. 

8 In re Currier (1912), 192 Fed. 695; In re Gibson (1902), 4 Ind. 
Terr. 498. 69 S. W. 974. 

9 In re Lipman, supra; In re Wooten, supra; In re Kingsley, supra. 

10 In re Lipman, supra. 
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preferences, is likewise avoided; because of the intention of Con- 
gress, inferred from the provisions of the act, "to annul all disposi- 
tions of the debtor's property, except to innocent purchasers, which 
will defeat the rights of creditors to a distribution by the instru- 
mentalities and according to the scheme of the bankrupt act." 11 
It would seem to be equally proper to hold that creditors who have 
enforceable and allowable claims should not be deprived of their 
pro rata share by the renewal of an outlawed claim, made by an 
insolvent in contemplation of bankruptcy, at least where the holder 
of the barred debt had reason to know of the insolvency; for the 
effect of such a renewal on the rights of the other creditors may be 
even more injurious than that of a voidable preference. 

M. E. H. 

Bankruptcy: Exemptions: Automobile as "Carriage." — 
The California statute 1 declares to be exempt from execution: 
"Two horses, two oxen, or two mules, and their harnesses, and 
one cart or wagon, one dray or truck, one coupe, one hack or car- 
riage, for two or more horses, by the use of which a cartman, dray- 
man, truckman, huckster, peddler, hackman, teamster or other 
laborer habitually earns his living." 

In the case of In re Wilder, 2 a bankrupt hackman claimed as 
exempt under this section a taxicab automobile, but the claim was 
denied on the ground that the taxicab was not within the class of 
conveyances described by the statute. 

Unquestionably the word "carriage," as ordinarily used, con- 
notes a particular kind of vehicle, drawn by horses. But the 
word has also a broader signification, as meaning "a wheeled 
vehicle for carrying persons, in distinction from those used for 
transporting goods." 3 An automobile comes within the broader, 
but not within the narrower and more particular meaning of the 
word; and the courts have therefore held an automobile to be or 
not to be a "carriage," depending upon the connection in which 
the word is used. Thus, a right of way for carriages includes one 
for automobiles ; 4 and the grant to a municipality of the right to 
license carriages is interpreted as conferring the right to license 
automobiles. 5 Other cases, while recognizing that in a broad sense 
an automobile is a carriage, refuse to apply to these "horseless 
carriages," criminal statutes, which are to be strictly construed,* 
or statutes imposing a liability for failure to keep roads in repair 
for use by carriages. 7 

"In re Gutwillig (1899), 92 Fed. 337. ~ ~ 

iCal. Code Civ. Proc. 690, sub. 6. 

2 (Mar. 4, 1915), 221 Fed. 476. 

3 Standard Dictionary. 

* Diocese of Trenton v. Toman (1908), 74 N. J. Eq. 702, 70 Atl. 606. 

5 Commonwealth v. Hawkins (1905), 14 Pa. Dist. R. 592. See also 
Scranton v. Turnpike Co. (1909), Pa. St. 82, 73 Atl. 1063. 

« Commonwealth v. Goldman (1910), 205 Mass. 400, 91 N. E. 392. 

^Doherty v. Town of Ayer (1908), 197 Mass. 241, 83 N. E. 677, 
14 L. R. A. (N. S.) 816, 125 Am. St. Rep. 355. See also the earlier case 



